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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
lhe one may be against such order, to the appropriate authority in the following way:

LT HIHT anrrii &Tur 3MAGeT :
Revision application to Government of India:

(1) (®) () ST 3 Yo A 1994 #Y R I AR FATC AT AR & AR H qEEd
T FY SU-HRT & WU GqE $ Ieroid GerlaTor rdest rler whAE, o TR, faed #Arey. ToTEd
frarrar, el wiforer, Sfaer & sraer, w0 AR 7% fereell-110001 &Y T A= AIRT |

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) mamﬁaﬁﬁm#mmﬁmﬁﬁmﬁmmmmﬁﬁmﬁnﬂ
3igmvnrﬂqmmﬁmﬁaﬁ#§amﬁ,mwwznaigﬁﬁaﬁagﬁﬂﬂmﬁ
3 ar Rl sizrER A g1 Aver Y ufFEar & ST g% 8 |

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse
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torritory outside India of on excisable material ased in the manufacture of the
goods which are exported to any couniry or territory outside India.
(ry o gE @ I [ET By aTee  aTed (@UreT AT YEE D) fevater
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(©) In case of goods
payment of duty.

exported outside India export to Nepal or Bhutan, without
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on
final products under the provisions of this Act or the Rules made there under
such order is passed by the Commissioner (Appeals) on or after, the date

appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No.. EA-8 as
specified under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3
months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the 010 and
Order-In-Appeal. 1t should also be accompanied by a copy of TR-6 Challan
avidencing payment of prescribed fee as prescribed under Section 35-EE of
CEA, 1944, under Major Head of Account.

(2)  RfaswE smage ¥ Wry SRl Heldd ITEHHA Ud ol - AT HUA @ el
et 200/~ R gpTeer @ ST 3 St werve TeRIT U AT WA @ SAC
2 @) ®IA 1000/~ Hre $ICTed & ST |

The revision application shall be accompanied by & fee of Rs. 200/- where the
amount involved in Rupees Cne Lac or less and Rs. 1000/- where the amount

involved is more than Rupees One Lac.

At age, A SeureH Yed T Har syfreiver =refaesoT & ufe ardier :-
Appeal to Customs, Excise & Service Tax Appellate Tribunal:-

(1) il seuge hed s, 1944 7 arT 35-81/35-5 & Hedle:-
Under Section 35B/35E of CEA, 1944 an appeal lies to:-

poffeur FEwie & R @ amarer AT e, AT
setiae e U darey el =arenfisor @ fadu i

Jre olfas o, 3. 3. . Y, % fewell @1 ud

The special bench of Customs, Excise & Service Tax Appellate
New Delhi in all

Tribunal of West Block No: 2;-R:K. Puram,
matters relating to classification valuation and
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'he appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-
[25.5.000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
avour of Assit. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.
(3) il g Ry A @Y arrael T WHRY AT & A U et G @ ferg WY I A SEEEH]
it ) e S Ry g @ @ B ge N e ferar wd wrEl W aan @ iy genRufa el
et v andle AT B ARER B U amre fopar S € |

in case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. |

(A) e gEs iR 1970 FRAT e @ argRIRi—1 @ Sffa feriRer fhy SRR Sad ATIET AT
et e aeniRerfey o T @ arrar A W U 9 U Wi TY %6.6.50 TR B wArTer e
C[ae el @ B |
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
_authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Atlention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

Gy 3 e, SEIY SR [P vd Ve el RIaTfeReT (Rez), & uld afielt & ATl W

ahojERr AT (Demand) ud &3 (Penalty) @1 10% & STAT AT yyar | greifes, JrieEedH e S1ET 10 FUS

Section 86 of the Finance Act,
i

sy o |(Section 35 I of the Central Excise Act, 1944, Section 83 &

1994)

Ay e gredr R AT AL Sieraver, T gra ehcTed T AT (Duty Demanded) -
(i) (Section) &8 11D % dga eiRe Uiy
(ii) e rerer AT e AR
(i) QT i Bret & g 6 & agd e RV EL

A v ST i farer areler o uger Qe SIAT Y s 3, ardvar wifger @ & fae ek Qe T feT AT b

or an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
ihe Appellate Commissioner would have 1o be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A]
and 35 IF of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
() amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iiy  amount payable under Rule 6 of the Cenvat Credit Rules.
s
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i1 view of above, an appeal against this order shall-lie before the Tribunal on payment of 10%
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ORDER-IN-APPEAL

This order arises out of an appeal filed by M/s. Edelweiss Metals Ltd.,(now
M/s. Sovereign Metals Ltd.) Revenue Block No.184,185,187, Phase-lll, GIDC
Naroda, Ahmedabad-382330 (in short ‘appellant’) against Order-in-Original No.01 &
02/AC/DEMAND/18-19 dtd. 04.05.2018 (in short ‘impugned order’) passed by the
Assistant Commissioner, CGST & Central Excise, Division-l, Ahmedabad North (in

short ‘adjudicating authority’).

2 Briefly stated that adjudicating authority vide impugned order confirmed
demand of Rs.4,68,005/- and Rs.68,026/- alongwith interest under Rule 14 of the
Cenvat Credit Rules, 2004 (in short CCR, 2004) for violation of Rule 6(3)(i) of the
Cenvat Credit Rules, 2004 read with Section 11A(4) and 11AA of the Central Excise
Act, 1944 respectively (in short CEA, 1944) and also imposed penalty of
Rs.2,34,003/- and Rs.6,802/- under Section 11AC(1)(c) and 11AC(1)(a) ibid read
with Rule 15(1) and 15(2) ibid respectively.

3. Aggrieved with the impugned order, the appellant filed the present appeal
wherein, inter alia, stated that:

> The adjudicating authority has erred in holding that the proportional reversal
of credit is in violation of provisions of Rule 6(3)(i) of the CCR, 2004 despite
there being catena of decisions favouring their view that the proportional
credit can be reversed.
The adjudicating authority has not correctly appreciated the fact that they had
reversed on their own prior to audit the entire input service credit of
Rs.5,421/- taken during the relevant month on the exempted activity of
jobwork vide Entry No.13/31.03.2015, shown in the monthly return ER-1 and
also informed the Range Supdt. On 10.03.2015 about exempted clearance.
» Demand confirmed invoking larger period is incorrect in as much as the
deptt. was in full knowledge about exempted clearance and reversal of
proportional credit prior to audit itself.
> The adjudicating authority has erred in understanding legal with regard to the
intimation not given to the range Supdt. Regarding the option to be exercised
and rely upon the case law viz. Jai Balaji Ind. Ltd. Vs.CCE&ST, Raipur
reported in 2017(352) ELT-86 (Tri. Delhi) wherein it is held that failure to
follow procedure absolutely should not come in the way of extending
substantive benefit of proportional reversal.

7

4. Personal hearing in the matter was held on 09.10.2018. Shri Mukesh Matreja
and Rajesh Mehuriya, Consultants, appeared on behalf of the appellant and
reiterated the grounds of appeal; pleaded limitation and stated that certain amount
was paid and proportionate reversal is already made; filed additional written

submission received on 15.10.2018 stating, inter alia, that

5. | have carefully gone through the appeal memorandum, submissions made

at the time of personal hearing and evidences available on records. :I-find_that the
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main issue to be decided is whether the demand confirmed vide impugned order is

sustainable or otherwise. Accordingly, | proceed to decide the case on merits.

6. | find that two SCNs have been issued for violation of proVision of Section
6(3)(i) of the CCR, 2004. First SCN dtd.27.05.2016 was issued for recovery of

Rs.4,68,005/- invoking extended period under Section 11A(4) of the CEA, 1944. In

this regard, the appellant has mainly contested they had received silver waste/scrap
to manufacture silver bars/grains on job work basis, which is exempted from
payment of excise duty vide Sr.No.197 of Notifn. No.12/2012-CE dated 01.03.2012,.
Though there is no common input or input services attributable to such activity of
refining the silver scrap, they had reversed Rs.5,241/- voluntarily prior to audit on
conservative basis being credit on entire input services; that they filed ER-1 return
and also informed the Range Supdt. on 10.03.2015 regarding clearance of
exempted goods for taking on record the correction in ER-1 filed for the month of
February-2015 and hence there is no suppression of material facts and extended
period cannot be invoked. In the additional written submission, the appellant has

mainly contested that the adjudicating authority has erred in understanding the legal

~ position with regard to the intimation not given to Range Supdt. regarding the option

to be exercised and rely upon case laws viz. Jai Balaji Industries Ltd. Vs. CCE&ST,
Raipur reported in 2017(352) ELT-86 (Tri. Del.)

In this regard, | find that the appellant had already debited, on their own,
proportional cenvat credit attributable to exempted goods vide Entry No.13
dtd.31.03.2015 and Rs.60,006/- vide cenvat register entry no.02 dtd.18.10.2015 and
shown in monthly returns ER-1 whereas the SCN is issued on 27.05.2016 invoking
extended period. | also find that the appellant had cleared 220.248 kgs of silver bars
valued at Rs.72,59,403/- vide Excise invoice no.06 dtd.27.02.2015, which is
exempted from payment of central excise duty vide Sr.No.197 of Notifn.
No.12/2012-CE dtd. 17.03.2012, and intimated to the Range Supdt. on 10.03.2015.
So, | do not find any suppression of material facts with intent to evade payment of
duty and the said SCN dtd.27.05.2016 is hit by limitation under the provisions of

. Section 11A (1)(a) of the CEA, 1944. Hence, demand confirmed alongwith interest

and penalty imposed vide impugned order is set-aside to this extent.

6(a). As regards the second SCN dtd.09.03.2018 issued for recovery of
Rs.68,026/- for violation of provision of Section 6(3)(i) of the CCR, 2004, the
appellant has stated that they have already debited Rs.1,905/- proportionately being
common input or input services attributable to such activity of refining the silver
scrap, and shown in the monthly return ER-1 filed for May =2017. | find that the
adjudicating authority vide impugned order has conflnn\dr,)th demand of

=\
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Rs.68.026/- under Rule 6(3)(i) of the CCR, 2004 whereas the appellant has resorted
to provisions contained in sub-rule (i) but failed to follow the procedure prescribed
in Rule 6(3A) ibid. | find that in catena of judgement of higher appellate forum it is
categorically held that proportionate reversal amounts to as if the cenvat credit not
availed. The appellant has relied upon the case law viz. Jai Balaji Industries Ltd. Vs.
CCE&ST, Raipur reported in 2017(352) ELT-86 (Tri. Del.) wherein the Hon'ble
CESTAT has held as under:

“Cenvat credit - Reversal of - Common inputs used for electricity
generated within factory premises for captive use, partly sold outside -
Since electricity exempt from duty, reversal demanded of Cenvat credit
to extent of 5%/10% of value of electricity sold outside as per Rule 6(3)
of Cenvat Credit Rules, 2004 - Assessee already reversed credit on
proportionate basis for electricity sold along with interest before
issuance of show cause notice - Department claiming procedure under
Rules 6(3)(i), 6(3)(ii) and 6(3)(iii) ibid not followed - HELD : No
justification for demand of value of 5%/10% of electricity wheeled out -
Failure to follow procedure absolutely should not come in the way of
extending substantial benefit of proportionate reversal - As no finding
on quantum of required reversal in impugned order, matter remanded
to adjudicating authority to verify whether credit reversed satisfies
requirement of proportionate reversal - Rule 6(3) of Cenvat Credit
Rules, 2004. [para 5]”

Similarly, in case of CCE&ST, Udaipur Vs. Secure Meters Ltd. reported in 2017
(354) E.L.T. 146 (Tri. - Del.) the Hon’ble CESTAT has held as under: -

“Cenvat credit - Use of Common inputs in manufacture of dutiable and
exempted products - Demand of 10% value of exempted product not
sustainable if Cenvat credit attributable to inputs used in manufacture
of such exempted product reversed subsequent to their clearance -
Rule 6(3) of Cenvat Credit Rules, 2004. [para 7]”

Similar view is taken by the Hon'ble CESTAT, Banglore in case of Cranes &
Structural Engineers Vs. CCE, Banglore-l reported in 2017(347) ELT-112 (Tri.

Bang) as under:

“Cenvat credit - Reversal of - Non-maintenance of separate accounts
for dutiable and exempted goods - Proportionate credit reversed before
issuance of show cause notice under Rule 6(3A)(ii) of Cenvat Credit
Rules, 2004, without intimation in writing to Department - Whether Rule
6(3A)(i) ibid becomes mandatorily and automatically applicable on
failure to comply with procedure as per Rule 6(3A) ibid - HELD : Rule
6(3A) ibid only a procedure contemplated for application of Rule 6(3)
ibid and does not provide that manufacturer to lose right to avail
second option of reversing proportionate credit on not following
procedure prescribed thereunder - Denial of substantive right due to
procedural failure unjustified - Demand as per Rule 6(3A)(i) ibid set
aside - Rule 6(3A) of Cenvat Credit Rules, 2004, [
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| find that facts of the case is similar to the above case laws. Hence, applying the
ratio to the present appeal, | hold that demand confirmed alongwith interest and
penalty imposed vide impugned order is not sustainable and accordingly set-aside

with consequential relief, if any, as per law.

7 otierpdl BRI oS it TS o BT FueRT SWied diie 3§ faran S g

The appeal filed by the appellant stands disposed of in above terms.

Attested:

%s/

(B.A. Patel)
Supdt.(Appeals)
Central GST, Ahmedabad.

BY SPEED POST TO:

M/s. M/s. Edelweiss Metals Ltd.,

(now M/s. Sovereign Metals Ltd.)

Revenue Block No.184,185,187,

Phase-lll, GIDC Naroda, Ahmedabad-382330.

Copy to:-
(1) The Chief Commissioner, CGST, Ahmedabad Zone.

. (2)  The Commissioner, CGST, Ahmedabad North (RRA Section).
(3) The Asstt. Commissioner, CGST, Division-I, Ahmedabad North.
(4)  The Asstt. Commr(System), CGST , Ahmedabad North.

(for uploading OIA on website)

Guard file
(6) P.Afile.
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